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1

Overview

11

1.2

Productivity Commission Right to Believe Changes to Work

Practices Can and Should Affect Productivity

111

1.1.2

Master Builders strongly backs the various findings of the
Productivity Commission that demonstrate how productivity
improves through a myriad ways such as the adoption of
technological and other advancements, including factors affecting

work practices.

The Productivity Commission has in the past (for example, in the
May 2013 PC Update) emphasised how important fundamental
influences like regulatory and institutional frameworks are in
facilitating productivity growth; how the industrial relations

environment works to underpin aggregate economic performance.

Cole Royal Commission Predicted Changed Work Practices Would

Improve Productivity

121

1.2.2

1.2.3

The Cole Royal Commission, after detailed and exhaustive
examination into building and construction, determined that cultural
and attitudinal change revolving around workplace practices was

required to solve major, industry-specific problems.

The powers given to the ABCC were unique but necessary to
respond to the extraordinary nature and extent of unlawful
behaviour exhibited by building unions and the subsequent
commercial and productivity damage caused to builders, the
economy and the community as a whole. This is an inconvenient

truth that the building unions ignore.

The Cole Royal Commission predicted that the recommended
changes would result in improved productivity and very significant
benefits to the industry and economy. This subsequently proved to
be correct with the establishment of Building Industry Taskforce
(BIT) and the Australian Building and Construction Commission
(ABCC).
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1.3

1.4

BIT/ABCC Era Led to Large Scale Removal of Restrictive Work

Practices Hampering Productivity

13.1

1.3.2

1.3.3

The BIT/ABCC decade ushered in substantial positive change in
workplace practices in the building and construction industry.
Numerous restrictive practices that hampered the industry were
largely removed during the decade (2002-2012) during which the
BIT and ABCC existed.

The link between changed workplace practices has been noted by
Peetz (Australian Bulletin of Labour Vol 38 No 4 2012):

“The ways in which unions can impede economic performance

of a firm are by imposing restrictive work practices or by
impeding the introduction of innovations, such as new
technology.”

The reforms in the building and construction industry responded to
the issues identified in the Cole Royal Commission and addressed
the problems arising from the unique circumstances of the industry.
They were expected to, and subsequently did, improve work

practices and labour productivity in the construction industry.

Industry Experienced Changed Behaviour and Increase in Output

per Worker

14.1

1.4.2

The BIT and ABCC assisted to change behaviour in an industry
labelled as having a ‘toxic’ culture. This was done through tailored
laws and administrative means including the Commonwealth’s
National Code of Practice and Implementation Guidelines that led to
removal of a number of restrictive and unlawful work practices and
raised the output per worker from levels that would otherwise have

prevailed.

In the building and construction industry the improvement in work
practices that flowed from much better adherence to the rule of law,
directly affected labour market risks and hence boosted productivity.
The ability to raise output per worker is at the essence of

productivity.
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1.5 Marked Decline in Disputes Symptomatic of Changes/Productivity

Improvements

151 After the improved workplace practices had been implemented, the
building and construction industry outperformed other sectors of the

economy in reducing in the number of work days lost.

15.2 ABS data shows that the days lost to industrial action in the building
and construction industry averaged 159,000 per year between
1995/96 and 2001/02. This gradually declined during the first five
years of the BIT/ABCC era, and work days lost then remained at a
low level from 2006/07 to 2011/12. By 2011/12, the number of work
days lost was only 24,000, or 15 per cent of the annual average for
1995/96 to 2001/02.

1.6 Quantity Surveyor Data Show Fall in Premium for Commercial

Building

16.1 The finding from applied economic analysis by
Econtec/Independent Economics is that the BIT/ABCC era did lead

to a substantial improvement in productivity.

1.6.2 Rawlinsons data to January 2012 show that the cost penalty for
completing the same tasks in the same State for commercial
construction (which had been subject to restrictive work practices
prior to the BIT/ABCC era) compared to domestic construction
(which is largely free of restrictive work practices) shrank in the
BIT/ABCC era.

1.6.3 This narrowing in the cost gap is consistent with a boost to
productivity in the commercial construction sector. This narrowing
in the cost gap, conservatively estimated at between 8 and 12 per
cent between 2002 and 2012, developed over several years as the
industry gradually adjusted to the industry-specific regulatory regime
of the BIT/ABCC era.

1.7 Productivity Improvement No Great Surprise to Those in the
Industry

1.7.1 For practitioners operating in or involved in analysing building and
construction over 20, 30, even 40 year time spans, a major lift in

productivity came as no surprise given the nature of such far
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1.8

1.7.2

1.7.3

174

reaching industry economic reform and its ability to change

participants’ behaviour.

The work done by Econtec/Independent Economics determined that
there had been a sizeable boost to construction industry productivity
as a result of the reform period changes overseen by the
BIT/ABCC. There has been scepticism expressed by some about
the magnitude of the productivity boost assumed due to the

changes.

But this is not a ‘normal’ industry. The starting point prior to the
reform phase was an industry with particularly extreme restrictive
work practices compounded by militant unions with a history of

engaging in industrial thuggery.

The dramatic fall in industrial disputation and removal of a large
number of restrictive work practices led to firms, informing Master
Builders anecdotally, and on a commercial-in-confidence basis, that
they were able to reduce their ‘IR premium’ by around 10 per cent of

the value of individual projects.

Macro Data Supports Theory, Cole’s Prediction and Industry Logic

181

1.8.2

1.8.3

1.8.4

Three decades of construction industry productivity data show an
unambiguous pattern; weak growth until 2001-02, followed by
stronger growth in the decade following. The lift in productivity
coincides with dramatically changed industry work practices
ushered in during the BIT/ABCC era.

The stronger productivity performance also coincided with poor
aggregate productivity - as Productivity Commission Chairman
Peter Harris stated in a media release of 13 June 2013:

“Australia’s productivity growth has been poor over the past
decade”.

If factors at the total economy level weighed against industry by
industry productivity growth, the Ilift in construction industry
productivity during this period was even more impressive,

understating the outperformance.

A study by the Grattan Institute found that the building and

construction industry was one of only three industries to enjoy faster
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1.9

1.8.5

1.8.6

1.8.7

labour and multifactor productivity growth in the 2000s compared to
the 1990s (Eslake, Saul and Walsh, Marcus, Australia’s Productivity
Challenge, The Grattan Institute, Melbourne, February 2011).
Administration/support services, and arts and recreation services
were the other two industries whose productivity performance

improved in the 2000s.

Reinforcing the value of the type of reform that occurred in the
construction industry in the BIT/ABCC era, Harris also said:

“But the overall picture is one of the need for ongoing reform

of the micro economy”

Commissioner Harris’ observation rang true for the building and

construction industry.

During the BIT/ABCC era, the construction industry’s productivity
improved markedly and outperformed other sectors of the economy
as a result of improved workplace practices. Econtec/Independent
Economics work finds that the estimated gain ranges between
(nearly) 10 and (more than) 20 per cent, depending on the measure

and the source of information that is used.

This reinforces the conclusion that improved workplace practices
substantially boosted productivity in the building and construction

industry.

No Reasonable Interpretation Exists to Refute There Was A

Considerable Positive Impact

191

19.2

Some critics have cast doubt on individual aspects of the
Econtec/Independent Economics work without stepping back to
consider the work in totality or undertaking any robust analysis
themselves to refute the finding that there was a considerable

positive impact of the BIT/ABCC era on construction productivity.

Such criticism is considered highly unprofessional and does not
recognise the strong and clear flow of logic and supporting

evidence:

e economic theory suggests improved workplace reform will lift

productivity;
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1.10

e detailed examination by a Royal Commission concluded there

would be productivity gains from industry reform;

e international comparisons suggest that, prior to the
establishment of the BIT and ABCC, there was potential for

large gains in construction industry productivity,

e industry participants found improved workplace practices

delivered cost savings for building and construction projects;

e applied economic research shows the cost gap between
commercial and residential building narrowed during the
BIT/ABCC era; and

» decades of aggregate data reveal a sustained lift in construction

industry productivity coinciding with the reform era.

Econtec/Independent Economics Work Highlights Wider

Economic Benefits of Building Industry Productivity Gain

1.10.1

1.10.2

1.10.3

The Econtec/Independent Economics work brings a range of
evidence together and makes a call on what was likely to have been
the boost to industry productivity from the BIT/ABCC era. It then
uses a computable general equilibrium model to estimate benefits

for the wider economy.

Econtec/Independent Economics assumes improved work practices
resulting from the BIT, ABCC and industrial relations reforms
boosted building and construction productivity by close to 10 per
cent. Of course, this is an estimate, around which there will be a
margin of uncertainty. If a higher or lower estimate were to be
adopted for modelling purposes, then the modelled benefits of

higher productivity could be scaled up or down accordingly.

The improvements in labour productivity lowered construction costs
relative to what they would otherwise have been, leading to reduced
costs across the economy. In the private sector, cost savings to
each industry flowed through to households in the form of lower
consumer prices. In the government sector, budget savings flowing

from lower costs of building schools, hospitals and constructing
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2

roads and other infrastructure, are assumed to have been passed
on to households in the form of a cut in personal income tax.
Overall, consumers are estimated to have been better off by $7.3

billion annually.

1.11  Serious Concern Regarding Productivity and Industrial Relations

Sections in Draft Productivity Commission Report

1111

1.11.2

1.11.3

1.11.4

Introduction

Master Builders was very disappointed that the Productivity
Commission chose to cast doubt on individual aspects of the
Econtec/Independent Economics work without taking an
overarching view. The Productivity Commission said that the
Econtec/Independent Economics work was “not robust” and “not
reliable, nor convincing”, when all other evidence clearly pointed to
the contrary. The Productivity Commission failed to take the
opportunity to make its own assessment as to whether major
workplace reform in the building and construction industry led to

productivity improvements, and if yes, by how much?

The effect of the Productivity Commission criticism is to seek to

raise doubts rather than to provide any clarity or new analysis.

When interpreting the productivity data, the Productivity
Commission does not take into account the detailed analysis
conducted by the Cole Royal Commission that provides substantial
evidence that poor work practices were impeding productivity in the

industry.

Taken together, the analysis of the Cole Royal Commission and the
major pieces of evidence pointing to higher productivity in the
construction industry provide a compelling case that the activities of
the BIT and ABCC substantially boosted productivity.

2.1 Master Builders Australia is the peak national association for the building and

construction industry in Australia. Its primary role is to champion the interests

of the building and construction industry, representing residential and

commercial building, and engineering construction.
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2.2

2.3

24

Over 124 years membership has grown to over 32,000 businesses
nationwide, including the top 100 construction companies with representation
in every state and territory from all parts of the building and construction
industry.  Master Builders’ members are large national, international,
residential and commercial builders and civil contractors through to smaller

local subcontracting firms, as well as suppliers and professional advisers.

The building and construction sector accounts for more than 8 per cent of
gross domestic product and 9 per cent of employment in Australia. It makes
an essential contribution to the generation of wealth and welfare of the
community. At the same time, the wellbeing of the building and construction

industry is closely linked to the prosperity of the domestic economy.

The cumulative building and construction task over the next decade will
require work done to the value of $2.8 trillion and for the number of people

employed in the industry to rise to 1.3 million.

Focus of This Submission

3.1

3.2

In November 2013, the Federal Government announced an inquiry into
infrastructure costs, to be undertaken by the Productivity Commission. In

commissioning the review, the Federal Government observed:

e efficient public infrastructure has a vital role to play in facilitating a

competitive and productive economy;

e ongoing financing and funding of infrastructure development is of critical

importance to Australia's economic future;

e the capacity of governments to adequately fund new and improved

infrastructure is limited; and,

< in the future, there will be a greater need to rely on private sector financing

of infrastructure supply.

Under the terms of reference, the inquiry was to examine ways to encourage
private sector financing and funding for major infrastructure projects; and
issues relating to the high costs and long lead times associated with such

projects. Key elements of the review include examination of costs,

Page 9



Master Builders Australia

3.3

3.4

3.5

competitiveness and productivity in the provision of nationally significant
economic infrastructure and identification of ways to reduce infrastructure

construction costs.

The Productivity Commission released a draft report on 13 March 2014. In
this submission, Master Builders Australia addresses issues raised in the draft
report, specifically relating to productivity and industrial relations in the

building and construction industry.

Master Builders Australia has long been advocating for a productive
workplace relations environment. Harmonious and productive workplaces are
vital to a strong building industry, a thriving economy and increasing
employment opportunities. Sadly, building and construction industry unions
have a long history of militant and unlawful behaviour, particularly wildcat
strike activities that disrupt workplaces. Such irresponsible behaviour lowers
productivity and adds to the cost of building much needed economic and
social infrastructure, such as hospitals and schools - which are funded by

taxpayers.

Both Master Builders Australia and the Productivity Commission, as
articulated in the draft report, strongly recommend restoration of the
Australian Building and Construction Commission (ABCC). However, parts of
the Productivity Commission’s draft report disappointingly appear to downplay
evidence provided by Master Builders Australia and Independent Economics
highlighting potential macroeconomic benefits of improved productivity in the
building and construction industry.

4  Productivity Commission Right to Believe Changes to Work

Practices Can and Should Affect Productivity

4.1

Master Builders strongly backs the various findings of the Productivity
Commission and others that demonstrate how productivity improves through a
myriad ways such as the adoption of technological and other advancements,
including factors affecting work practices. Hancock et al makes the pointin a
2007 NLS report to the Chifley Research Centre ‘Industrial Relations and

Productivity in Australia’:

. resistances to change in the areas of production, numbers of
workers, technology and work practices are likely to act as a brake on
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4.2

4.3

productivity growth. This is generally understood. Disagreements arise
with respect to the means of releasing the brake.

The more open, competitive, flexible and innovative an industry, the more
business is encouraged and enabled to be more productive. The Productivity
Commission has emphasised how important fundamental influences like
regulatory and institutional frameworks are in facilitating productivity growth;
how the industrial relations environment works to underpin aggregate
economic performance. In its May 2013 Productivity Update (page 10), the

Productivity Commission makes this very point:

“There are also fundamental influences such as resource endowments,
demography, geography, institutional frameworks and culture which set
the general ‘environmental’ conditions which can affect productivity,
especially over the long term.” and

“Formal and institutional ‘rules of the game’ influence the costs of
coordinating production activities and conducting business. They can
provide incentives for firms and individuals to raise productivity or,
conversely, to engage in socially unproductive rent-seeking to obtain
special treatment. Cultural factors refer broadly to the orientation of
people toward change of the kind required to achieve further
development.”

In a keynote address to the Annual Forecasting Conference of the Australian
Business Economists in Sydney on 8 December 2010, Gary Banks, the (then)

Chairman of the Productivity Commission said:

“Among these, industrial relations regulation is arguably the most
crucial to get right. Whether productivity growth comes from working
harder or working ‘smarter’, people in workplaces are central to it. The
incentives they face and how well their skills are deployed and
redeployed in the multitude of enterprises that make up our economy
underpins its aggregate performance.”

5 Cole Royal Commission Predicted Changed Work Practices

Would Improve Productivity

5.1

The Cole Royal Commission into building and construction concluded that the
conditions in the Australian building and construction industry were unlike
those in other industries (Royal Commissioner, the Honourable Terence
Rhoderic Hudson Cole RFD QC, Final Report of the Royal Commission into
the Building and Construction Industry: Summary of Findings and

Recommendations, February 2003):
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5.2

5.3

5.4

5.5

“These findings demonstrate an industry which departs from the
standards of commercial and industrial conduct exhibited in the rest of

the Australian economy. They mark the industry as singular. They
indicate an urgent need for structural and cultural reform.”

After detailed and exhaustive examination, the Cole Royal Commission
determined that attitudinal and cultural change revolving around workplace
practices was required to solve major, industry-specific problems. The Cole
Royal Commission predicted that its recommended changes would result in
improved productivity and very significant benefits to the industry and
economy. This subsequently proved to be correct with the establishment of
the BIT and ABCC.

The ABCC powers arose from damning findings about endemic unlawful
behaviour in the commercial building sector which, as stated, was
comprehensively documented in the 2003 Cole Royal Commission Report.
The powers given to the ABCC were unigue but necessary to respond to the
extraordinary nature and extent of unlawful behaviour exhibited by building
unions and the subsequent commercial damage caused to builders, the
economy and the community as a whole. This is an inconvenient truth that
the building unions ignore. This inconvenient truth of continued unlawful
behaviour is demonstrated by the 107 court judgments against building unions
charted by Master Builders in the table shown at Attachment A to this
submission. The severity of court imposed fines and penalties are evidence
of the gravity of the problem.

It is for these reasons that Master Builders Australia has been strident in its
call for the restoration of the ABCC powers. The major criticism of the current
regime that underpins the Fair Work Building and Construction agency is that
it operates after the repeal of all of the building and construction industry-
specific workplace laws that were designed following the handing down of the
Cole Royal Commission report. The former Government took this step under
the guise of changing the procedural mechanisms that the industry-specific
agency must take in compulsorily acquiring information. No case for

substantive change or repeal of all the industry-specific laws was made out.

The Wilcox Report commissioned by the Government and published in March
2009, accepted that there are features of the industry which merit a specialist

regulator and the ABCC had improved relations amongst industry
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participants. Mr Wilcox clearly stated there is more work to be done in
changing the industry and it would be unfortunate if the inclusion of the ABCC
in the new inspectorate led to a reversal of the progress that had been
made. The sentiment reflected in that statement did not translate to practical
recommendations that would ensure the work of the ABCC continued. That is
the major contradiction in the Wilcox Report, especially the recommendation
that specialist laws are not needed. Master Builders submits that the Wilcox
Report shows a glaring contradiction in the finding that the ABCC's work “is
not yet done” and then for the inquiry to recommend the repeal of specific

sectoral laws that the ABCC enforced.

BIT/ABCC Era Led to Large Scale Removal of Practices

Hampering Productivity

6.1

6.2

6.3

The BIT/ABCC decade ushered in substantial positive change in workplace
practices in the industry. The link between changed workplace practices has
been noted by Peetz (Australian Bulletin of Labour Vol 38 No 4 2012):

“The ways in which unions can impede economic performance of a firm

are by imposing restrictive work practices or by impeding the
introduction of innovations, such as new technology.”

In the building and construction industry, restrictive practices and unlawful
behaviour that hampered the industry were largely removed during the years
of the BIT and ABCC era (2002-2012). In response to the recommendations
of the Cole Royal Commission, laws and regulations governing the building
and construction industry were introduced and strengthened. The Building
Industry BIT was established in 2002 and given increased responsibility and
regulatory powers. In 2005, the Building and Construction Industry
Improvement Act 2005 (BCII Act) established the ABCC, among other things.
The ABCC was provided with powers to monitor, investigate and enforce the
laws and guidelines in the building and construction industry. These building
industry-specific reforms built on the more general workplace relations

reforms that were implemented across the economy in the years to 2006.

The main building industry-specific reforms associated with the BIT and
ABCC were:
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6.4

The National Code of Practice for the Construction Industry and the
associated Implementation Guidelines were strengthened. The National
Code and Guidelines sought to influence work practices in the building
and construction industry by setting “employer and employee standards
relating to the performance of building and construction work and to
conditions for bidding for Commonwealth funded construction work”
(Parliamentary Library, Building and Construction Industry Improvement
Amendment (Transition to Fair Work) Bill 2011, Bills Digest No. 80, 2011-
12, November 2011, p4).

Broader forms of industrial action were made unlawful in the building and

construction industry compared to other industries.

The maximum penalties for unlawful conduct in the building and
construction industry were trebled to $110,000 for corporations and
$22,000 for an individual.

The ABCC was given powers to compulsorily acquire information either
through compelling a person to attend an examination and answer

guestions, or through obtaining documents relevant to an investigation.

The ABCC was able to initiate proceedings on matters which have already

been settled between the parties.

Greater restrictions were placed on the right of union representatives to

enter construction sites.

The reforms responded to the issues identified in the Cole Royal Commission
and addressed the problems arising from the unique circumstances of the
building and construction industry. They were expected to, and subsequently
did, improve work practices and labour productivity in the construction
industry.

Industry Experienced Changed Behaviour and Increase in

Output per Worker

7.1

Parts of the Productivity Commission’s draft report indicate that they are
supportive of workplace relations reform. Master Builders strongly believes

that the BIT and ABCC assisted to change behaviour in an industry labelled
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7.2

7.3

7.4

as having a ‘toxic’ culture. That change in behaviour through tailored laws
and by administrative means including via the Commonwealth’s National
Code of Practice and Implementation Guidelines led to removal of a number
of restrictive work practices and raised the output per worker from levels that

would otherwise have prevailed.

In the building and construction industry, non-adherence to the rule of law
directly affects labour market risks and hence diminishes productivity. The

ability to raise output per worker is at the essence of productivity.

The rule of law must be observed as an underpinning to productivity in every
part of the industry. Law in this context serves an essentially practical
function. It supplies the ground rules so that businesses, but particularly
investors, can plan their actions to avoid disputes. Disputes and the risks of
disputes vastly raise the risk and cost of new ventures. In this context, the
most important function of the law is to lower the risks of uncertainty. Lack of
certainty, caused by unlawful industrial action or certain types of lawful
industrial action, drives up costs in every part of the system making timelines
and expenditure harder to predict. As a result, risk factors attached to cash
flows will be higher and the effective net present value of projects lower.
When that uncertainty is deliberately and all too often unlawfully generated by
a stakeholder, such as the CFMEU, there needs to be a counterfoil to that
action. The counterfoil, the harbinger of certainty and cultural change, was
the ABCC.

Industrial relations laws should not only provide fairness but assist to ensure
that the necessary legal certainty attributed to agreements is not undermined
by unlawful industrial action or, as demonstrated below, “dodgy” lawful
industrial action. Industrial law should also make unlawful provisions which
are clearly inserted only for the benefit of third party intermediaries, such as
unions, and which damage the interests of workers, employers and investors
alike. An example of this in use since 2009 is a provision which has been
inserted in a large number of pattern enterprise agreements in Queensland. It

is as follows:

UNION RIGHTS PROMOTING REPRESENTATION OF MEMBERS

33.1 The company shall establish policies and procedures so that
all reasonable steps are taken to encourage employees, to
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7.5

become financial members of the relevant branch of the
Union, subject to relevant legislation.

33.2 Any company representative who discourages an employee
from becoming a financial member of the aforementioned
unions breaches both the intent of this agreement and the Act.

33.3 The company must invite the union to attend every company
induction for new employees and to address employees for at
least half an hour per attendance.

33.4 A standing invitation exists for any representative of the Union
covered by this agreement to enter any place where company
employees or representatives are for purposes including, but
not limited to, dispute resolution or consultation meetings but
not for purposes for which a Right of Entry exists under Part 3-
4 of the Fair Work Act.

33.5 The company will allow the Union to promote membership of
the Union.

33.6 The company will provide a Union noticeboard at every
workplace. The display of material upon the Union noticeboard
will be under the control of the Union.

33.7 The company will provide any information to the Union about
employees that the Union requires.

33.8 The company will provide information about the Union to an
employee that the Union requires.

33.9 Employees are entitled to have paid time off to attend union
megtings Qf up to 2 _hours (or more by agreement) or
participate in union activities.

Since 2012 and currently the CFMEU and the BLF in Queensland

demonstrated that the unions were willing to utilise the 2 hour clause to

pressure employers to concede claims outside of protected action but not able
to be characterised as unlawful industrial action rather undertaken by
processes seemingly vindicated by this clause. If a contractor refused a union
claim the project was often the subject of rolling two hour stoppages each day
under the guise of compliance with this clause. Crane usage and concrete
pours as well as other essential operations were targeted by the unions to
cause maximum delay and cost to the builders. Whilst the two hour provision
may or may not be a permitted matter for inclusion in enterprise agreements
under the Fair Work Act 2009, it has appeared in now hundreds of pattern
agreements, particularly in Queensland. It demonstrates that the certainty

required of industrial relations law is easily undermined by a provision of this
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7.6

7.7

7.8

7.9

7.10

kind and shows official statistics about industrial disputes are increasingly

unreliable.

It is also a clause that the Code and Guidelines administered by the prior
ABCC would have proscribed. The link between productivity and the removal
of restrictive work practices has been acknowledged, even by the likes of
Peetz (D Peetz Does industrial relations policy affect productivity? Australian
Bulletin of Labour Vol 38 No 4 2012 at p268):

“The ways in which unions can impede economic performance of a firm
are by imposing restrictive work practices or by impeding the
introduction of innovations, such as new technology.”

Peetz also goes on to say (page 270) that restrictive work practices were

common in Australia in the period up until the mid and late 1980s:

“but were mostly removed by the two-tier wage system, and then award
restructuring and nearly two decades of enterprise bargaining.”

This is not the case for the building and construction industry where the 2
hour clause is one example of numerous restrictive practices which now
hamper the industry but which, during the BIT and ABCC era, were largely
removed. This micro-economic example underlines the macro-economic

effects elsewhere demonstrated.

The above is a good example of how the BIT and ABCC assisted to change

behaviour.

Tailored laws and administrative means led to removal of a number of
restrictive work practices and raised the output per worker from levels that
would otherwise have prevailed. As noted, the ability to raise output per
worker is at the essence of productivity. In the building and construction
industry, the improvement in work practices that flowed from much better
adherence to the rule of law directly affected labour market risks and hence

boosted productivity.
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Marked Decline in Disputes Symptomatic of

Changes/Productivity Improvements

8.1

8.2

8.3

8.4

8.5

After the improved workplace practices had been implemented, the building
and construction industry outperformed other sectors of the economy in

reducing in the number of work days lost.

ABS data shows that the work days lost to industrial action in the building and
construction industry averaged 159,000 per year between 1995/96 and
2001/02. This gradually declined during the first five years of the BIT/ABCC
era, and work days lost then remained at a low level from 2006/07 to 2011/12.
By 2011/12, the number of work days lost was only 24,000, or 15 per cent of
the annual average for 1995/96 to 2001/02.

The number of work days lost to industrial disputes in all other industries also
fell, from an average of 401,000 days between 1995/96 and 2001/02, to
269,000 days in 2011/12. However, this implies that the construction industry
outperformed other industries, because its work days lost fell to only 15 per
cent of the earlier level whereas in other industries they fell to 67 per cent of

earlier levels.

In terms of work days lost per employee, the construction industry has
historically lost a large number when compared to other sectors. This metric
moved to be more in line with other industries during the BIT/ABCC period, as
industry-specific regulations apparently worked to control the number of days
lost. This outperformance of the construction industry during the BIT/ABCC

era is in accordance with analysis of labour productivity trends.

The marked change can also be seen in Master Builders’ quarterly surveys of
members that include a measure of industrial relations as a constraint on
activity. As indicated in the chart, a dramatic fall in the index occurred in 2005
and 2006 meaning that this was a period when industrial relations issues were

becoming a less serious hindrance to building activity.
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This would appear to provide further evidence of a causal link between the
introduction of the industry specific legislation and establishment of the ABCC,

and a favourable change in the industrial relations climate.

Respondents are asked to indicate the degree to which they perceive
industrial relations is acting as a constraint on their business and is a reliable
time series of member opinion on the subject. The question asked of
respondents in the survey since inception in 2003 is: “What effect are
industrial relations having on activity?” Respondents are asked to select from
a response of: ‘No effect’, ‘Slight’, ‘Moderate’, ‘Large’, ‘Critical’, ‘N/A’. The
graph dipped sharply following the introduction of industry specific legislation
and the ABCC.

Following the dramatic fall in the index that occurred in 2005 and 2006
associated with the industry specific legislation and establishment of the
ABCC, the index rose in the first three quarters of 2008 as industrial relations
increased as an issue for builders then eased back in the wake of the global
financial crisis. Despite quarterly volatility, there has been a steady rise in the
index over the past three years although the index has fallen back in the past
two quarters, after elevated readings in the previous six quarters. The sharp
rise in the index experienced in the second half of 2012 was primarily due to
major industrial relations disputes including the Grocon blockade in
Melbourne and the Children’s Hospital project in Brisbane.
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Quantity Surveyor Data Show Fall in Premium for Commercial

Building

9.1

9.2

9.3

9.4

9.5

Rawlinsons data to January 2012 show that the cost penalty for completing
the same tasks in the same state for commercial construction (which had
been subject to restrictive work practices prior to the BIT/ABCC era)
compared to domestic construction (which is largely free of restrictive work
practices) shrank in the BIT/ABCC era.

Econtec/Independent Economics found the narrowing in the cost gap was
consistent with a boost to productivity in the commercial construction sector.
They conservatively estimate this productivity effect at 11.8 per cent between
2004 and 2012. After adjusting the analysis to take into account a break in
some of the series, the gain is estimated at 8.5 per cent between 2002 and
2012. This narrowing in the cost gap developed over several years, as the
industry adjusted to the industry-specific regulatory regime of the BIT/ABCC

era.

Improved workplace practices (consisting of the establishment of the BIT, the
ABCC and supporting industrial relations reforms) were expected to have their
main impact on the non-house building side of the construction industry,
rather than on the house building side. The ABCC's jurisdiction did not cover
housing construction of four dwellings or less (as well as the extraction of

minerals, oil and gas).

The ABCC'’s impact was likely greatest on the non-house building side of this
industry because this is where traditionally there have been more industrial
disputes, poorer work practices and higher costs for specific tasks. The
house building side, on the other hand, is considered to be more flexible —
reflecting the involvement of many small, independent operators and the

extensive use of piece rates for work performed.

The cost penalty analysis by Econtec/Independent Economics is a useful way
of testing the impact of the BIT/ABCC era on whether it led to improvement in
productivity on the non-house building side of the industry compared with the

house building side.
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The finding from this analysis by Econtec/Independent Economics is that the

BIT/ABCC era did lead to a substantial improvement in productivity.

Productivity Jump No Great Surprise to Those in the Industry

10.1

10.2

10.3

10.4

For many practitioners operating in or involved in analysing the building and
construction industry over 20, 30, even 40 year time spans, a major lift in
productivity came as no surprise given the nature of such far reaching

economic reform and its ability to change participants’ behaviour.

The work done by Econtec/Independent Economics determined that there had
been a sizeable boost to construction industry productivity as a result of the
changes in the reform period overseen by the BIT/ABCC. There has been
scepticism expressed by some about the magnitude of the productivity boost

assumed due to the changes.

But this is not a ‘normal’ industry. The starting point — before the reform phase
— was an industry with particularly extreme restrictive work practices
compounded by militant unions with a history of engaging in industrial

thuggery.

The dramatic fall in industrial disputation and removal of a large number of
restrictive work practices led to firms, informing Master Builders anecdotally,
and on a commercial-in-confidence basis, that they were able to reduce their

‘IR premium’ by around 10 per cent of the value of individual projects.

Macro Data Supports Theory, Cole’s Prediction and Industry

Logic

111

11.2

A look at the macro data can be used as a check on both the predictions
made by the Cole Royal Commission and the substantial body of micro

evidence already discussed.

Several decades of construction industry productivity data show an
unambiguous pattern; weak growth until 2001-02 followed by stronger growth
in the decade following. The lift in productivity coincides with dramatically

changed industry work practices ushered in during the BIT/ABCC era.
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The stronger productivity performance in the construction industry during the
BIT/ABCC era coincided with poor aggregate productivity - as PC chairman

Peter Harris stated in a media release of 13 June 2013:

“Australia’s productivity growth has been poor over the past decade”.

If factors at the total economy level weighed against industry by industry
productivity growth, the lift in construction industry productivity during this

period was even more impressive, understating the outperformance.

A study by the Grattan Institute found the building and construction industry
was one of only three industries to enjoy faster labour and multifactor
productivity growth in the 2000s compared to the 1990s (Eslake, Saul and
Walsh, Marcus, Australia’'s Productivity Challenge, The Grattan Institute,
Melbourne, February 2011). Administration/support services, and arts and
recreation services were the other two industries whose productivity

performance improved in the 2000s.

Reinforcing the value of the type of reform that occurred in the construction

industry in the BIT/ABCC era, Harris also said:

“But the overall picture is one of the need for ongoing reform of the
micro economy”
Commissioner Harris’ observation rang true for the building and construction

industry.

The following chart shows construction labour productivity from 1986 to 2013,
in particular the lift that occurred after 2001-02. The simple trend line
highlights the distinct patterns of growth: falling, flat or borderline positive up
to 2001-02, then a shift to a sustained higher level after 2001-02.
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Table 1 shows average labour productivity and multi-factor productivity
growth, both based on ABS data, comparing the construction industry and the
whole economy. The table highlights that whilst precise movements of the
different measures will always differ, they show similar patterns when

comparing productivity growth between the construction industry and the
whole economy.

Table 1: Construction Productivity (average annual percentage change
in productivity measures)

Pre-Task Force/ABCC Task Force/ABCC
Labour Multifactor Labour Multifactor
Productivity Productivity Productivity | Productivity
Construction 1.9 0.8 2.7 2.1
All industries/12
selected industries 2.7 1.5 1.1 -0.2

Source: Labour productivity as measured by gross value added per hour worked from ABS
5204.0 Table 15 series 1995-2013 comparing construction and all industries (Pre-Task
Force/ABCC 1995-2002; Task Force/ABCC 2003-2012). Multifactor Productivity as
measured by gross value added multifactor productivity indexes on a quality adjusted hours
worked basis from ABS 5260.0.55.002 Table 1 series 1989-90 — 2012-13 comparing

construction and 12 selected industries (Pre-Task Force/ABCC 1989-90 — 2001-02; Task
Force/ABCC 2002-03 — 2011-12).

Both measures show that in the years up to the establishment of the
BIT/ABCC in 2002, average productivity growth was lower in construction that
for the economy generally, while the opposite was true in the years from 2002

onwards. Table 2 shows the same pattern when the pre BIT/ABCC era is
extended back to 1986.
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11.10

11.11

11.12

Table 2: Construction Labour Productivity (average annual percentage

change)
Pre-Task Force/ABCC* Task Force/ABCC*
Construction 0.5 2.7
All Industries 1.7 1.1

*Pre-Task Force/ABCC period: 1986 to 2002

*>*Task Force/ABCC period: 2003 to 2012

Source: ABS 5204.0, Australian System of National Accounts, Table 15. Data for 1995 to 2012
from ABS 1/11/2013 release; data for 1986 to 1994 from 31/10/2008 release

Multifactor productivity growth exhibits the same pattern, although the

outperformance versus the market sector is more pronounced.

GROSS VALUE ADDED BASED
MULTIFACTOR PRODUCTIVITY INDEXES
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Source: Master Builders Australia, ABS data (5260.0.55.002 Table 1)

All of the evidence supports the conclusion that there was a significant gain in
construction industry productivity during the BIT and ABCC era. The question
then becomes to what extent did improved workplace practices contribute to

this improvement. The evidence suggests it was vital.

Econtech/Independent Economics found that ABS data show construction
industry labour productivity outperformed predictions based on its historical
performance relative to other industries by, in round terms, between 10 and
20 per cent. That is, a productivity outperformance is identified after allowing
for factors driving productivity in the economy as a whole and trends in

construction industry productivity prior to 2002 (the year improved workplace
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11.13

11.14

11.15

practices began. They also document a Productivity Commission analysis of
ABS data that found multifactor productivity in the construction industry was
no higher in 2000/01 than 20 years earlier whereas, in contrast, the latest
ABS data on productivity shows that construction industry multifactor
productivity accelerated to rise by more than 20 per cent in the ten years to
2011/12. In addition, they refer to academic research on total factor
productivity showing productivity in the construction industry grew by more
than 10 per cent between 2003 and 2007, whereas productivity barely grew
between 1998 and 2002.

Econtech/Independent Economics use data from Rawlinsons, a quantity
surveyor, to show that the cost penalty for completing the same tasks in the
same state for commercial construction compared to domestic construction
shrank. The boost to productivity in the commercial construction sector, as
reflected in the narrowing in the cost gap, was conservatively estimated at
around 10 per cent. Econtech/Independent Economics also point to case
studies demonstrating improved workplace practices led to better
management of resources in the building and construction industry that, in

turn, boosted productivity in the industry.

Econtech/Independent Economics make the point while the productivity
indicators listed above are not directly comparable, they all indicate the
significant productivity shift in construction industry productivity appear around
2002/03. This supports the interpretation that it was the activities of the BIT
and the ABCC that made a major difference.

While general industrial relations reforms provided a more productivity-friendly
environment, it was the ABCC with its enforcement powers that made a
significant impact on building and construction industry productivity. In
summary, the productivity and cost difference data suggest that effective
monitoring and enforcement of general industrial relations reforms, and those
that related specifically to the building and construction sector, played an
important role in delivering labour productivity improvements. As such, it is
considered that separate attribution of labour productivity improvements to the
ABCC and industrial relations reforms is not possible, because they both need

to operate together to be effective.

Page 25



Master Builders Australia

12

11.16

11.17

So during the BIT/ABCC era, the construction industry’s productivity improved
markedly and outperformed other sectors of the economy as a result of
improved workplace practices. Econtec/Independent Economics work
estimates the gain ranges between (nearly) 10 and (more than) 20 per cent,

depending on the measure and the source of information that is used.

This reinforces the conclusion that improved workplace practices substantially

boosted productivity in the building and construction industry.

No Reasonable Interpretation Exists to Refute There Was A

Considerable Positive Impact

12.1

12.2

Some critics have cast doubt on individual aspects of the IE work without
stepping back to consider the work in totality or undertaking any robust
analysis themselves to refute the finding that there was a considerable

positive impact of the BIT/ABCC era on construction productivity.

Such criticism is considered highly unprofessional and does not recognise the

strong and clear flow of logic and supporting evidence:

economic theory suggests improved workplace reform will lift productivity;

e detailed examination by a Royal Commission concluded there would be

productivity gains from industry reform;

e International comparisons and the cost gap between commercial and
residential building tasks suggest that, prior to the establishment of the
BIT and ABCC, there was potential for large gains in construction industry

productivity,

e industry participants found improved workplace practices delivered cost

savings for building and construction projects.

e applied economic research shows the cost gap between commercial and

residential building narrowed during the BIT/ABCC era; and

e several decades of aggregate data reveal a sustained lift in construction

industry productivity coinciding with the reform era.
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The Cole Royal Commission investigated the productivity gap between
building and construction industries in Australia and internationally (Royal
Commission into the Building and Construction Industry, Discussion Paper 15,
Workplace Regulation, Reform and Productivity in the International Building
and Construction Industry, Unisearch Ltd University of New South Wales,
2002). The analysis implies that the construction industry productivity gap
separating North America from Australia was large: about 50 per cent with
North America (45 per cent compared with the USA and 52 per cent
compared with Canada). Some improvement occurred during the BIT/ABCC
era, however, given the initial extent to which Australian construction industry
productivity lagged behind best practice, there was still likely to be room for

further improvements.

Econtec/Independent Economics analysis shows the cost of undertaking
specific building tasks for commercial buildings has historically been higher
than the same tasks for residential buildings. This cost gap is likely to be
mostly explained by differences in labour costs, rather than other factors.
Labour costs may be higher due to high wage rates or lower labour
productivity. The study explains how relative wages can be ruled out, leaving
improvements in labour productivity in commercial building compared with
domestic residential building as the most likely explanation for the fall in the
commercial building labour cost penalty during the Taskforce/ABCC era.

In 2004, the total cost gap between the two sectors was around close to 20
per cent implying that the labour cost gap between the two sectors was
around 35 per cent. That is, for the same task, labour costs 35 per cent more
in commercial construction than in residential construction. This suggests
that, in 2004, there were significant productivity gains to be made in the
commercial sector. According to Econtec/Independent Economics, in 2014
the labour cost gap is 25 per cent, indicating that further improvements can

still be made.

The evidence on construction industry productivity points to an improvement
during the BIT/ABCC era. Considering this in the context of the analysis and
expectations of the Cole Royal Commission and in the light of the potential for
large gains in construction industry productivity, it is difficult not to conclude

that the improved work practices associated with the BIT and ABCC
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contributed substantially to productivity improvements in the building and

construction industry.

13 Econtec/Independent Economics Work Highlights Wider

Economic Benefits of Building Industry Productivity Gain
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The Econtec/Independent Economics work brings a range of evidence
together and makes a call on what was likely to have been the boost to
industry productivity from the BIT/ABCC era. It then uses a computable

general equilibrium model to estimate benefits for the wider economy.

Econtec/Independent Economics assumes improved work practices resulting
from the BIT, ABCC and IR reforms boosted building and construction

productivity by close to 10 per cent.

Of course, this is an estimate, around which there will be a margin of
uncertainty. If a higher or lower estimate were to be adopted for modelling
purposes, then the modelled benefits of higher productivity could be scaled up

or down accordingly.

The improvements in labour productivity lowered construction costs relative to
what they would otherwise have been, leading to reduced costs across the

economy.

In the private sector, cost savings to each industry flowed through to

households in the form of lower consumer prices.

In the government sector, budget savings flowing from lower costs of building
schools, hospitals and constructing roads and other infrastructure, are
assumed to have been passed on to households in the form of a cut in

personal income tax.

The modelling estimates the benefits for the wider economy. Overall,

consumers are estimated to have been better off by $7.3 billion annually.
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14 Serious Concern Regarding Sections on Productivity and

Industrial Relations in Draft Productivity Commission Report

14.1

14.2

14.3

Master Builders was very disappointed that the Productivity Commission
chose, like other critics including unions, to cast doubt on individual aspects of
the Econtec/Independent Economics work without taking an overarching, big
picture view. The Productivity Commission said that the Econtec/Independent
Economics work was “not robust” and “not reliable, nor convincing”, when all
the evidence clearly pointed to the contrary. The Productivity Commission
failed to make its own assessment as to whether a large institutional
economic reform that changed the building and construction industry led to

productivity improvements, and if yes, by how much?

Whilst not exclusive, the workplace changes ushered in by the BIT/ABCC era
represented a major change affecting how things were then done. The
Productivity Commission argues, in our view unconvincingly, that
technological and managerial changes may have been very different in
dwellings and non-dwelling construction over this period of time. They use
building information management systems (BIM) as an example. However,
there is no evidence that potentially significant, productivity enhancing
building information management systems had been widely adopted by firms
in the period 2002 to 2012.

Also, as explained below, there is a strong likelihood that in the absence of
the reforms, construction wage growth would have been even higher during
2002 to 2012, a point understated by the Productivity Commission in the draft
report. On page 446 this is presented merely as an afterthought in

parentheses:

“(or that wage growth would have been even higher in its

absence)”
This gives the impression that the Productivity Commission is downplaying its
possible significance. The counterfactual, in terms of ‘what would otherwise
have happened’ may have been highly significant, that is, the lift in
productivity associated with the BIT/ABCC era may well have been
responsible for a significant damping of wage growth in construction during
the period 2002 to 2012 (related references on page 448, para 4).
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Construction wage inflation, as measured by the ABS’s wage cost index, was
higher than the all industries average in the period 2002 to 2012; higher by
around one percentage point (occasionally slightly higher) per annum. It is
entirely plausible, however, that the industry specific reforms during the
BIT/ABCC era worked to keep a lid on construction wage growth during a
period when the industry was under added pressure due to exceptionally
strong construction demand. It is an entirely reasonable proposition to argue
that wage growth in the construction industry would have been much higher in
the absence of the widespread reforms enforcing lawful behaviour ushered in
during the BIT/ABCC era.

The so-called ‘mining boom’ was actually a ‘construction boom’ (mining-
related), specifically a boom in engineering construction. After a massive
construction phase, Australia is only how moving into the mining ‘production’
phase. At the same time as one component of construction, engineering
construction, was experiencing a 1 in 100 year increase in demand, another
component, non-residential building, was also experiencing a very strong
growth phase fuelled by demand for commercial and institutional buildings
and civil infrastructure - albeit not on the same scale as the phenomenal rise

in engineering construction demand.

The Australian economy could have been derailed by such potential
imbalances between demand and supply in its third largest industry - building
and construction. The risk of a price blow-out was high given the enormous
shift of resources required to move into construction. In this context, the
record on construction wage cost is a good one, likely to have been assisted —
as noted — by benefits flowing from stronger productivity associated with the

reforms enforcing lawful behaviour ushered in during the BIT/ABCC era.

The draft Productivity Commission report also contains a number of

inconsistencies and errors. For example, compare:

“The available aggregate data points to positive but weak labour
productivity growth within the Australian construction industry
across the 2000s, with some stronger growth performance
recently.

At the same time, the construction industry has seen multifactor

productivity growth on par with, if not better than, the market
sector.” (Page 307)
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to this:

“There is clear evidence that labour, capital and multifactor
productivity improved significantly in the years immediately after
2001 02 (ch 9), and therefore coincident with the creation of the
BIT. This was in contrast with the market sector as a whole, where
productivity growth was weaker than the preceding years.” (P.451)

and this:

“the timing of higher productivity growth rates in the construction

industry at the aggregate level do not appear to coincide strongly

with the tougher industrial relations regimes that commenced with

the establishment of the Building Industry Taskforce” (Page 405)
Appearing to directly contradict the statement on page 26 (also paraphrased

on page 405, fourth dot point):

“higher productivity growth rates do not appear to be strongly
coincident with the new construction-specific IR arrangements that
commenced in 2002”

One of the draft report’s key findings of chapter 9: Productivity issues, makes

the following statement (second paragraph, page 307):

“The available aggregate data points to positive but weak labour
productivity growth within the Australian construction industry
across the 2000s, with some stronger growth performance
recently”
The Productivity Commission appears to base this observation in the draft
report on an examination of labour productivity growth in construction versus
the ABS Market sector (12) labour productivity illustrated by Figure 9.1 on
page 311. The first chart shown below reproduces the chart used in the
Productivity Commission’s draft report. However, once the pre-BIT/ABCC and
BIT/ABCC eras are separated out as is done in the bottom two panels, the
picture once again emerges of weak construction productivity until 2001-02
after which it matched or exceeded market sector (12) labour productivity.
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E Construction industries E Construction industries E Construction industries E Construction industries
Index base 100 = 2011-12 %ch %ch Index base 100 = 1989-90 Index base 100 = 2001-02
1989-90 67.13 57.85 100.00 100.00
1990-91 68.51 59.74 2.1 3.3 102.1 103.3
1991-92 69.58 60.69 16 16 103.6 104.9
1992-93 69.11 62.73 -0.7 3.4 102.9 108.4
1993-94 70.00 64.20 1.3 2.3 104.3 111.0
1994-95 68.72 65.41 -1.8 1.9 102.4 113.1
1995-96 69.90 68.30 17 4.4 104.1 118.1
1996-97 72.53 70.78 3.8 3.6 108.0 122.4
1997-98 76.81 73.76 5.9 4.2 114.4 127.5
1998-99 80.24 77.06 4.5 4.5 119.5 133.2
1999-00 77.56 77.39 -3.3 0.4 115.5 133.8
2000-01 70.38 79.28 -9.3 2.4 104.8 137.0
2001-02 77.64 82.98 10.3 4.7 115.7 143.4 100.00 100.00
2002-03 85.99 84.04 10.8 1.3 128.1 145.3 110.75 101.28
2003-04 84.01 87.12 -2.3 3.7 125.1 150.6 108.20 104.99
2004-05 83.45 87.78 -0.7 0.8 124.3 151.7 107.48 105.78
2005-06 85.87 89.71 2.9 2.2 127.9 155.1 110.60 108.11
2006-07 83.81 90.84 -2.4 1.3 124.8 157.0 107.95 109.47
2007-08 87.31 92.62 4.2 2.0 130.1 160.1 112.45 111.62
2008-09 88.70 92.94 1.6 0.3 132.1 160.7 114.25 112.00
2009-10 89.32 95.99 0.7 3.3 133.1 165.9 115.04 115.68
2010-11 89.67 96.21 0.4 0.2 133.6 166.3 115.49 115.94
2011-12 100.00 100.00 11.5 3.9 149.0 172.9 128.80 120.51
2012-13 100.77 102.07 0.8 2.1 150.1 176.4 129.79 123.01

Source: Master Builders Australia, ABS 5260.0.55.002 Estimates of Industry Multifactor Productivity, Table 6 Labour Productivity Indexes

14.11

A better assessment would be:

“the new construction specific industrial relations arrangements
that commenced in 2002 likely delivered higher
outcomes for the building and construction industry.”
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14.13
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14.15

14.16

As an example of errors, the following is the Productivity Commission’s

examination of productivity growth rates:

“The data are flanked by exceptionally high productivity growth
rates in 2002 03 and 2011 12. These may be outliers in the data.
If the period from 2002 03 to 2010 11 is considered (the bulk of
the years of the operation of the BIT/ABCC), then the average
labour and multifactor productivity growth rates are considerably
lower than the period from 1989 90 to 2001 02.” (Page 451)
The average growth rates appear to be incorrectly calculated. Average labour
productivity growth was 1.3 per cent in the period 1989-90 to 2001-02.
Average labour productivity was 2.7 per cent in the period 2002-03 to 2011-
12, or 1.7 per cent for the period 2002-03 to 2020-11 — still considerably

higher than the previous period.

So a statement colouring a substantial section of analysis is based on an
erroneous calculation. Not only that, the question must be asked - why would
the Productivity Commission want to simply ignore observations? The
Productivity Commission would be right to point to the fact annual productivity
data are revised. They could do a ‘what if’ the figure for 2011-12 was revised
down, but they should not ‘exclude’ it! The object of the exercise is to
compare the pre-BIT/ABCC era where we have close to two decades of data,
with the BIT/ABCC era where we have one decade of data. It would be wrong
to cherry pick out all the high observations, just as it would be wrong to take

out the low ones.

Another point: ABS data quite clearly shows that multifactor growth in
construction retained previous gains after the step up to a higher level from
2002 and outperformed the market sector. It then rose in 2011-12. The
previous two (unexceptional) sentences contrast with the Productivity

Commission on page 451

“Multifactor productivity growth stalled after the creation of the
ABCC (compared with the strong growth after the creation of the
BIT).”

There are a number of other inconsistencies and possible errors. For

example on page 443:

“For example, even were the additional costs of industrial disputes
to be 100 times the direct economic impact of lost labour inputs in

Page 33



Master Builders Australia

14.17

14.18

14.19

14.20

14.21

2012 13, it would amount to only a 0.3 per cent loss in
construction output.”

Given other inputs would not be able to be utilised, and assuming labour input
to construction output of around 50 per cent, it would appear that the 0.3 per

cent figure quoted should in fact be 0.6 per cent, a not insubstantial number.

And there are issues with the way the Productivity Commission has presented
the Econtec/IE work, for example, on the issue of productivity indicators, the

Productivity Commission stated on page 451

“Master Builders Australia have emphasised the importance for
productivity growth of the creation of the BIT and then the ABCC:

Research on total factor productivity shows that
productivity in the building and construction industry grew
by 13.2 per cent between 2003 and 2007, whereas
productivity grew by only 1.4 per cent between 1998 and
2002. While these productivity indicators are not directly
comparable, they all indicate that the timing of
improvements in the building and construction industry
coincides with the timing of improved workplace
practices. (sub. 88, p. 6)”

But why choose this quote alone? The Productivity Commission could have

chosen many others, for example from p vi of the Econtec/IE report:

“While the productivity indicators listed above are not directly
comparable, they all indicate that the significant productivity
outperformance in the construction industry began to appear
around 2002/03 and continued to develop over several years. This
supports the interpretation that it was the activities of the
Taskforce (established in late 2002) and, more importantly, the
ABCC (established in October 2005) that made a major
difference. That is, while general industrial relations reforms
provided a more productivity-friendly environment, it was the
ABCC (with its enforcement powers) which made a significant
impact on building and construction industry productivity.”

We would also question why the Productivity Commission appeared to have
been happy to endorse views of the ACTU and other academics without

seeking clarification from the Econtec/IE author, Chris Murphy?

“Second, over a longer period, the link between the IR regimes
and productivity is not robust (as suggested by the detailed
analysis of Allan, Dungan and Peetz 2010).” Page 454

The link between productivity and industrial relations (more generally) is of

course a matter of much controversy in the economic literature. The apparent
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endorsement of one side of the range of views (and coming so close to an
upcoming inquiry into IR) seems at odds with more balanced statements
made previously by current and former Productivity Commission Chairman,
for example, in the first edition of the PC Productivity Update (May 2013)
Peter Harris notes in the Foreword on page 1: “The Commission is charged
with promoting public understanding of productivity issues” and in the section

on ‘Drivers of productivity growth’ lists as a ‘fundamental influence’:

“institutional frameworks and culture which set the general
‘environmental’ conditions which can affect productivity, especially
over the long term: (p. 10 PC update)

and

“Formal and informal institutional ‘rules of the game’ influence the

costs of coordinating production activities and conducting

business. They can provide incentives for firms and individuals to

raise productivity or, conversely, to engage in socially

unproductive rent-seeking to obtain special treatment. Cultural

factors refer broadly to the orientation of people toward change of

the kind required to achieve further development.” (p. 10 PC

update).
As discussed previously, the workplace changes ushered in by the BIT/ABCC
era represented a major change affecting how things were then done. The
Productivity Commission argues, in our view unconvincingly, that
technological and managerial changes may have been very different in
dwellings and non-dwelling construction over this period of time. As noted,
they use building information management systems (BIM) as an example but
without providing robust evidence that potentially significant, productivity
enhancing building information management systems had been widely
adopted by firms in the period 2002 to 2012. There is evidence to the

contrary to demonstrate BIM is not widely adopted as yet.

We believe the Productivity Commission fails to argue strongly that
technological and managerial change were very different in dwellings and

non-dwelling construction over this time period:

“Third, even if the IE numbers were robust, concluding that IR is
the exclusive factor explaining the trend fails to consider a range
of rival explanations and considerations:

e the method used by IE assumes that technological and
managerial change is the same in dwellings and non
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dwelling construction — an assumption that deserves more
scrutiny. For example, the adoption of improved
management approaches to large building sites, the use of
pre fabricated technologies and changes in labour and
capital input prices facing the two segments could affect unit
costs in non dwelling construction by more than dwellings
construction.

e aggregate productivity trends in construction do not appear
to be rising throughout all of the years in the BIT/ABCC era”
Page 455
The second dot point above is probably an example of the Productivity
Commission confusing the timing of the ‘era’ in question (2002 to 2012).
Alternatively, or relatedly, it may be another example of Productivity
Commission inconsistency in addressing the question of whether there was a
lift in productivity - responding at times yes, no, maybe! The proposition that
productivity rose to a sharply high level in the BIT/ABCC era and held the
gains before moving higher yet again towards the end of the era is even
acknowledged by Econtec/IE’s harshest critics — the Productivity Commission

appears to stand alone in its equivocation on this point.

Close to the end of the section on productivity and industrial relations, the
Productivity Commission refers to a narrow and misleading quote relating to
one year — 2012/13 — and not the bigger story relating to the decades
spanning the pre BIT/ABCC era and during the BIT/ABCC era itself.

“For example, Allen Consulting argued in a report to the Business
Council of Australia:

It is not feasible to link the size of the productivity shock to

definitive evidence of recent performance. Events that have given

rise to concerns about industrial relations unrest are too recent to

appear in economic statistics. (ACG 2013, p. 39)47” Page 456
In a more general comment, the Productivity Commission does not take the
detailed analysis conducted by the Cole Royal Commission into account when
interpreting the productivity data. After a thorough review of the building and
construction industry, the Cole Royal Commission gave substantial evidence
that poor work practices were impeding productivity in the industry, however,
although the Productivity Commission draft report reviews the findings of the
Cole Royal Commission, it does not pay due regard to this evidence when

drawing its conclusions.
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The effect of the Productivity Commission criticisms, disappointingly, is to
seek to raise doubts rather than to provide any clarity or new analysis. They
do not put forward an estimate of the effect of the BIT/ABCC era on
construction industry productivity. Instead, it attempts to find reasons why it
should not offer any estimate. Similarly, it would lead some readers to

conclude that no productivity gain of significance was delivered.

Again, any critic is entitled to interpret a data series in any way that they wish.
However, the arguments made by the Productivity Commission are
unconvincing when all the main pieces of evidence point in one direction;
during the BIT/ABCC era there was productivity outperformance in the
construction industry, a shrinking in the cost gap for commercial building, and

a low level of construction work days lost.

Further, these productivity improvements should be considered in the context
of the poor and unlawful work practices that prevailed prior to the BIT/ABCC.
As the Cole Royal Commission argued, there are strong reasons to believe
that an improvement in work practices and “cultural change” in the building
and construction industry would boost its productivity, and that this can be
achieved through strong institutions such as the ABCC (Royal Commissioner,
the Honourable Terence Rhoderic Hudson Cole RFD QC, Final Report of the
Royal Commission into the Building and Construction Industry: Summary of
Findings and Recommendations, February 2003, p4). Thus, failing to link the
boost in productivity to the BIT and ABCC requires the Productivity
Commission to ignore an essential part of the analysis.

Taken together, the analysis of the Cole Royal Commission and the major
pieces of evidence pointing to higher productivity in the construction industry
provide a compelling case that the activities of the BIT and ABCC

substantially boosted productivity.

Attachment B is an abridged copy of Independent Economics’ presentation to

the Productivity Commission on 1 May 2014.

Other Matter — Federal Safety Commissioner

15.1

The Productivity Commission, at page 515 of the draft report, indicates
categorically that the current review of the Government’s OHS Accreditation

Scheme (Review) will not evaluate whether any safety productivity or other
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benefits arising from the Scheme exceed the costs of the Scheme or whether
existing safety regulations, alternate certification or accreditation standards
would be likely to generate appropriate safety outcomes more cost-
effectively. These are matters that, in the opinion of the Productivity
Commission, should be studied. Master Builders understands that the Office
of the Federal Safety Commissioner will respond to the draft report. Master
Builders has highlighted this aspect of the draft report in its comprehensive

submission to the Department of Employment on the Review (Attachment C).

We note, in addition, that the Productivity Commission is concerned that
access to Commonwealth funded projects for firms not presently operating in
Australia may be hampered by the operation of the Scheme. The Productivity
Commission has indicated that options such as recognition of existing safety
management systems for firms operating in countries with standards broadly
comparable to Australia, or provisional accreditation for firms with appropriate
safety records or like accreditation should be considered. Master Builders’
view is that such a step should only be considered if safety could be
guaranteed not to be jeopardised. How the notion of “standards broadly
comparable” would be measured is at issue. The nature of the so-called
“appropriate safety records or accreditation” referred to by the Productivity
Commission at page 516 of the draft report would be highly contestable and
difficult to identify between countries. We therefore are of the view that this
proposal has the potential to hamper safety and on that basis is not
supported.

We note that at the end of the discussion of this issue, the Productivity
Commission has suggested an option which would be to await the report of
the Review and then allow the Scheme, with improvements made in response
to the Review’'s recommendations, to operate for a period. The Productivity
Commission remark that this would enable current processes to take effect
and potentially provide a better basis for any subsequent assessment of the
benefits and costs of the Scheme and how they compare to other options. In
the alternative, the Productivity Commission indicates that were it to be
decided that the Scheme’s compliance costs are unduly high and unlikely to
be significantly reduced by implementing any of the review's
recommendations “there would be a case for a more immediate assessment

of the merits of maintaining the separate Commonwealth scheme.”
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Master Builders is of the view that part of the Review should be a
demonstration that the Scheme is worthwhile in the interests of improving
building and construction industry safety and the findings of the Productivity
Commission underline that central tenet of the Review. We have
communicated this perspective to the Department of Employment in our

Review submission.

*kkkkkkkkkkkkkkkkkkk
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Master Builders Australia — Review of the Australian Government Building and Construction OHS Accreditation Scheme

Question 23: What measures can be considered to reduce procurement related compliance
costs and administration?

10.3 This question should be posed to Government agencies in the context of the Coalition

Government’s priority in reducing red tape. After a review internally by those

agencies, this question would be better discussed with stakeholders.

Question 24: What are the other pre-qualification Schemes that can be considered for

mutual recognition in order to further reduce red tape?

10.4 Despite the success to date in achieving mutual recognition by some state and territory
pre-qualification schemes, accredited companies which undertake both federal and
state funded work still face significant administrative burdens. There remain a number
of state and territory pre-qualification schemes where mutual recognition has not been
achieved. The OFSC should continue to press state and territory governments to
recognise Scheme accreditation as meeting the requirement of state and territory
schemes. However, even where recognition is achieved, the compliance activities of
all schemes are still applied. This means that companies need to prepare for and
undertake audits for AS4801 accreditation, state government schemes as well as
complying with the Scheme’s requirements. This red tape burden imposes a
significant compliance burden on companies as was found by the Productivity
Commission in the research report Regulator Engagement with Small Business.?® The
focus on the paperwork required for all of these audits impacts on companies’ capacity
to prioritise on-site safety. As well as pressing for mutual recognition with state and
territory pre-qualification schemes, the compliance obligations of the Scheme should
also be recognised by state and territory governments as meeting their scheme

requirements.*

10.5 Master Builders submits that compliance with the Scheme should also mean
compliance with state schemes and vice versa, and that this issue should be placed on

the Council of Australian Governments’ (COAG) agenda.

Recommendation 21: The issue of state schemes recognising compliance of the
Scheme as meeting the compliance requirements of the state
scheme should be placed on the COAG agenda.

% Australian Government, Productivity Commission Research Report, Regulator Engagement with Small
Business, September 2013, p 15.

4 This was suggested by the Productivity Commission in the report Regulator Engagement with Small Business.
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12.3

12.4

12.5

existing safety regulations, alternate certification or accreditation standards would be
likely to generate appropriate safety outcomes more cost-effectively. These are
matters that, in the opinion of the Productivity Commission, should be studied. Master
Builders understands that the OFSC will respond to the draft report. The rationale for
not undertaking the work that the Productivity Commission recommends should be
encompassed in that response if it does not proceed as part of or separately from the

review.

We note, in addition, that the Productivity Commission is concerned that access to
Commonwealth funded projects for firms not presently operating in Australia may be
hampered by the operation of the Scheme. The Productivity Commission has
indicated that options such as recognition of existing safety management systems for
firms operating in countries with standards broadly comparable to Australia, or
provisional accreditation for firms with appropriate safety records or like accreditation,
should be considered. Master Builders’ view is that such a step should only be
considered if safety could be guaranteed not to be jeopardised. How the notion of
“standards broadly comparable” would be measured is at issue. The nature of the so-
called “appropriate safety records or accreditation” referred to by the Productivity
Commission at page 516 of the draft report would be highly contestable and difficult to
identify between countries. We therefore are of the view that this proposal has the
potential to hamper safety.

We note that at the end of the discussion in Attachment A, the Productivity
Commission has suggested an option which would be to await the report of the current
review and then allow the Scheme, with improvements made in response to the
review's recommendations, to operate for a period. The Productivity Commission
remark that this would enable current processes to take effect and potentially provide a
better basis for any subsequent assessment of the benefits and costs of the Scheme
and how they compare to other options. In the alternative, the Productivity
Commission indicates that were it to be decided that the Scheme’s compliance costs
are unduly high and unlikely to be significantly reduced by implementing any of the
review's recommendations “there would be a case for a more immediate assessment

of the merits of maintaining the separate Commonwealth scheme.”

As indicated earlier in this submission, Master Builders is of the view that part of the
review process should be a demonstration that the Scheme is worthwhile in the
interests of improving building and construction industry safety and the findings of the

Productivity Commission underline that central tenet of the current review.
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Recommendation 23: Part of the review process should be a demonstration that the

Scheme has facilitated improvement in building and
construction industry safety outcomes.

13

13.1

13.2

13.3

13.4

Conclusion

Master Builders’ criticisms of the Scheme should not be interpreted as a withdrawal of
Master Builders’ Board's support for the Scheme. Rather, Master Builders is
motivated by a strong commitment to improving the building and construction
industry’s work health and safety performance. The Scheme has been one of the
Government’'s key mechanisms for working with the industry to achieve improved work
health and safety performance and culture change, both in the industry and in

procurement agencies.

Clearly, it is well past time to have taken stock to determine what role the Scheme is
playing in achieving the objectives of improved work health and safety performance
and cultural change. What changes can be made to the Scheme to further achieve
WHS improvements is a critical form of inquiry and the main worthwhile outcome of

this review.

Accordingly, Master Builders supports the review that is proposed by the terms of
reference but also supports follow-up of the more wider position proposed by the

Productivity Commission.

Master Builders looks forward to participating further with the Department of

Employment in this important work.

*kkkkkkkkkkkkkhkk
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AS4801

CAR

FSO

1ISO45001

JAS-ANZ

Master Builders

Framework

Model WHS laws

OFSC

OHS

OHAS18001

RABQSA

Scheme

SWMS

WHS

WHSMS

ABBREVIATIONS

AS/NZS4801:2001 Occupational health and safety management

systems — Specifications with guidance for use
Corrective Action Report
Federal Safety Officer

Draft International Standard: Occupational health and safety

management systems — Requirements with guidance for use
Joint Accreditation System of Australia and New Zealand
Master Builders Australia

Model Client Framework

model Work Health and Safety Act 2011, model Work Health and
Safety Regulations 2011, model Codes of Practice

Office of the Federal Safety Commissioner
Occupational health and safety

British Standards Institution OHAS18001:2007 Occupational health

and safety management systems — Requirements
Registrar Accreditation Board — Quality Society of Australasia

Australian Government Building and Construction OHS Accreditation

Scheme
Safe work method statement
Work health and safety

Work health and safety management system
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14.5 Federal safety accreditation

To be eligible to bid for most Commonwealth-funded projects, head contractors
must be accredited under the Australian Government Building and Construction
OHS Accreditation Scheme, run by the Federal Safety Commissioner (FSC).>8

While it might seem that safety accreditation arrangements could have little more
than minor effects on infrastructure construction, some inquiry participants have
argued that the FSC scheme is unnecessary, costly to comply with and can hamper
or deter some businesses from bidding for Commonwealth-funded projects. In
calling for a review of the scheme’s requirements, for instance, the Victorian Civil
Construction Industry Alliance said that they ‘place a restrictive burden on
contractors wishing to undertake works that are federally funded. The requirements
add significant annual operating costs to SMEs that intermittently undertake these
works.” (sub. 28. p. 11). And a number of international constructors have indicated
that the FSC scheme can hamper efforts of firms without recognised experience in
Australia to lead major infrastructure projects here (sub. 74).

While many other regulatory arrangements affecting major infrastracture projects
have been subject to analysis (as discussed eatlier), the FSC scheme issue has not
been covered in such detail. This section thus examines the scheme and the key
concerns raised.

Background to the scheme

The scheme commenced in 2006 and was part of the response to the Cole Royal
Commission, It had found that the building and construction industry’s safety
record was unacceptable, and recommended that the government use its influence as
a client and provider of capital to foster better performance.

To obtain accreditation, a builder or construction business must first have its OHS
management systems separately certified as meeting an Australian standard (AS
4801: 2001) or its international equivalent; and then must be assessed by the FSC
against various additional criteria (box 14.4). The FSC asscsses applicants through

58 The FSC accreditation requirement applies for projects that are directly funded by the
Australian Government with a value of $3 million or more, and to joint projects where
Australian Government funding either accounts for at least half of the cost and exceeds $5
million or exceeds $10 million (and the head contract accounts for at least $3 million). Where
these thresholds are met, any builder who is not a subcontractor to another builder requires
accreditation to work on the site.
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desktop reviews and a number of onsite inspections of a project. While there is
flexibility in the way businesses can meet the requirements, the FSC notes that:

The Scheme sets a high benchmark and some applicants may need several months to
reach the OHS standards required for accreditation. (OFSC 2012b)

Box 14.4 Requirements for FSC accreditation
+ Evidence of an OHS management system, certified to AS/NZS 4801:2001 or the
equivalent international standard.
« Demonstrated ability to manage construction hazards and high risk activities.
« Record in relation to workplace safety.
o On-site audit results.
+ Performance against the foliowing focus points
— i) demonstrated senior management commitment to OHS
— i) integration of safe design principles into the risk management process
~ i) whole of project OHS consultation and communication
— iv) demonstrated effective subcontractor OHS management arrangements
across building and construction projects
— v} whole of project performance measurement
- viy OHS training and competency to deal with safety risks.

Importantly, the FSC requirements are additional to the standard OHS regulations
that apply to building work generally. Head contractors on Commonwealth-funded
projects must still comply with state-based regulations and may face penalties or
stop work notices on building sites if specific breaches occur. The aim of the FSC
scheme is to complement normal OHS regulations, inspections and enforcement
procedures by © ... assessing and auditing how well builders systematically manage
work health and safety (including risks and the cause of problems) to minimise the
likelihood of incidents occurring.’ (Department of Employment 2014, p. 5)

Does the scheme act as a barrier to foreign firms?

One concern is that the FSC requirements may deter foreign construction firms
from entering the Australian market, in turn reducing the level of competition. This
may arise partly because the FSC requirements differ from those in other countries,
so foreign firms — even if operating with sound safety management systems —
may need to alter their processes to gain accreditation (although, of course, this
difficulty also arises for local firms currently meeting only state-based OHS
regulations and pre-qualification requirements). A further problem for foreign firms
is that, before they have actually entered the Australian market, they will have no
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domestic sites that demonstrate compliance with FSC requirements and thus are
unable to be audited for that purpose.

Foreign firms that wish to compete for Commonwealth-funded projects have three
options in these circumstances.

« They can opt for an onsite audit of an overseas project, and make whatever
adjustments are necessary at that site to comply with FSC requirements.

« They can enter the Australian market by first undertaking a project funded
privately or by state or local governments (that does not require FSC
accreditation), but subsequently use that project to develop compliance with FSC
requirements and gain accreditation.

» Instead of obtaining accreditation, foreign firms can seek to participate in a
Commonwealth-funded project as part of a joint venture or alliance, provided
their partner is accredited with the FSC (and the arrangement is approved by the
FSC). Under this arrangement, the management of OHS onsite must be
undertaken by the accredited partner, utilising its systems.

However, all of these options may still impose significant costs, delays or other
difficulties for foreign constructors. And even where international firms seek to
side-step the accreditation requirements by coupling with domestic firms, this may
reduce the total number of bids on a project and/or diminish the scope for the
international firm to apply its full expertise to the project. In some cases,
international firms could be precluded from bidding at all simply because they are
unable to find a firm with which to partner.

The upshot is that benefits of the expertise, and additional competitive pressure, that
foreign firms could bring to the Australian infrastructure market may be delayed or
denied. As Austrade submitted:

. a number of international companies have advised Austrade the process is
cumbersome and tends to eliminate the possibility for international firms (without
recognised experience in Australia) to lead public project consortiums in Australia. This
is regardless of the depth and breadth of their international business (sub. 74. p. 20).

The full extent of these problems is unclear. The Commission understands that a
large proportion of the international firms that apply for accreditation ultimately
obtain it. However, little is known about how many foreign firms, faced with the
prospect of accreditation, have declined to apply. Without reasonable information
on this matter, it is difficult to gauge the degree to which the accreditation
requirements act as a barrier to entry.

8§12 PUBLIC
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Even so, given the concerns of international contractors and the importance of
maintaining competitive pressure in the infrastructure consiruction market, there
would be merit in examining means of addressing these problems:

» One option might be for the FSC to ‘recognise’ the existing safety management
system requirements for firms operating in countries with standards broadly
comparable to Australia (effectively waiving the requirement for separate
accreditation using the specific FSC criteria and procedures). However, the
Commission understands that requirements in other countries are far less
demanding than those in the FSC scheme.

+ Another option might be for the FSC to provide ‘provisional’ accreditation to
firms with appropriate safety records, but different safety management systems.
Were such a firm successful in bidding for a Commonwealth-funded project, it
would be expected to subsequently demonstrate compliance with FSC
requirements, in part via a satisfactory onsite audit of the Australian project.

These and other ideas could be further developed and evaluated as part of a broader
review of the current scheme (discussed below).

Are the compliance costs too high, and is the scheme necessary?

Aside from the particular problems faced by foreign firms, participants argued that
the FSC accreditation requirement inflates costs for businesses, in a way that could
penalise smaller contractors in particular. If contractors are participating in
Commonwealth-funded projects infrequently, they may find it difficult to recoup
the costs of obtaining and maintaining FSC accreditation. If the costs are too high, it
may not be feasible for them to participate in these projects at all. This would
diminish competition for these projects, as well as being problematic in its own right.

Some of the scheme’s costs are bome directly by the FSC, which collects no fees
for the consideration of applications and for carrying out onsite audits. The costs
borne by the constructor are those associated with changing safety systems to
comply with FSC requirements, collecting information necessary to demonstrate
ongoing compliance, and making time and staff available for onsite audits.

According to the Victorian Civil Construction Industry Alliance (sub. 28), the costs
to businesses can amount to around $150 000 to initially gain FSC accreditation,
and then around $120 000 a year to maintain it. As there are currently over 300
firms accredited by the FSC, these figures could translate into a total compliance
cost of around $40 million annually. However, estimating compliance costs can be
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difficult, and the Commission would welcome further information on these
matters.39

The broader issue raised by some inquiry participants is whether there is a case for
retaining a separate set of conditions for Commonwealth-funded projects at all —
conditions that are not required for other projects (including those of the same scale)
elsewhere in Australia. Along these lines, the Civil Contractors Federation argued:

[T]t seems unreasonable and unwarranted that an additional layer of safety requirement
is applied to the requirements they are already subject to in order to work for State and
Territory Governments, and in fact Australia’s recognised AS-NZ 4801-2001 standard.

Likewise, the Victorian Civil Construction Industry Alliance submitted:

The Government should investigate the warrant for federally funded projects to meet a
higher standard for OH&S than the Australian Standards for Safety (AS4801) which is
the current industry standard and can be independently certified by a third party. The
investigation should be conducted with a view to adopting AS4801 as the acceptable
Standard for federally funded projects. This would provide a level playing field for all.

It should be noted that the Australian Government has indicated its intention to
retain the FSC scheme, and it is included in the Bill to re-establish the ABCC.

It should also be noted that the FSC has sought to reduce the administrative burden
for builders by progressing arrangements with states and territories to recognise the
Commonwealth scheme. Thus, builders accredited under the Commonwealth
scheme are automatically deemed to comply with the relevant work health and
safety requirements in certain state/territory prequalification schemes. The current
Review of the scheme (discussed below) is also exploring other means of reducing
compliance costs.%0 However, given that the FSC requirements are much more
onerous than other existing requirements, the federal accreditation scheme will still
add to compliance costs.

59 One difficulty arises because businesses would need to undertake some expenditure to comply
with workplace health and safety laws (and potentially obtain AS4801 certification) in any
event: these are potential costs whether the company is FSC-accredited or not. Separating these
different cost components can be challenging. The VCCIA’s estimates were based mainly on
feedback from a member company which was asked, among other things, to estimate the direct
costs it incurred in achieving FSC accreditation, over and above what was required to achieve
AS4801 certification (J. Stewart., pers. comm. 2 March 2014). The participant has undertaken to
provide additional information on the compliance costs following this draft report.

60 As part of examining means of reducing compliance costs, the Review it also considering
whether AS4801 certification should continue to be a prerequisife from FSC accreditation.
However, the issues paper for the review does not countenance replacing the FSC accreditation
requirements with the (less onerous) requirement that firms have AS4801 certification.
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Removing the requirement for FSC accreditation, and relying on other existing
workplace health and safety regulation or pre-qualification requirements, would of
course address concerns about the specific FSC requirements causing barriers to
entry for foreign firms or small contractors, as well as reducing the compliance
costs associated with accreditation. In supporting this option, the Civil Contractors
Federation argued that the FSC’s resources could be usefully redirected towards
other means of improving OHS outcomes (sub. 34),

Equally, were it found that the FSC scheme confers net benefits and is more cost-
effective than alternatives, there could be a case for expanding its reach.

Reviewing the scheme

As noted carlier, some of the above matters are likely to be considered in a review
of the FSC scheme, which has just commenced. The Review is being undertaken by
the Department of Employment in consultation with an advisory panel comprising
representatives of industry associations, the Australian Council of Trade Unions, the
FSC and government agencies that procure building works. The Review released a
discussion paper in late February 2014. It is to report to the Minister for
Employment by June 2014. Ideally, the Review’s report will be released publicly
soon after.

The scope of the Review is ‘to modernise and streamline the Scheme while not
reducing safety outcomes’, and it will examine various means of reducing
compliance costs, among other things.

However, as presently cast, it appears that the Review will not evaluate:

+ whether any safety, productivity or other benefits arising from the scheme
exceed the costs entailed®!

» whether existing OHS regulations or alternative certification or accreditation
standards (including AS 4801) would be likely to generate appropriate safety
outcomes more cost-effectively

61 The discussion paper does, however, report some ‘background” data showing a reduction in
serious injuries and fatalities in the construction industry since the commencement of the
scheme. It also points to a number of indicators suggesting that accredited companies have
higher safety outcomes and improve their safety performance following accreditation, although
it also notes that it is not possible to isolate the contribution of the scheme from other variables.
(Department of Employment 2014, pp. 8-9). The FSC has also pointed to a range of (incidental)
benetits for businesses that it claims might arise from accreditation (OFSC 2012).
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. options such as ‘recognition’ of the existing safety management system
requirements for firms operating in countries with standards broadly comparable
to Australia, or ‘provisional accreditation’ for firms with appropriate safety
records or accreditation.

In view of the concerns of international contractors and the importance of
maintaining competitive pressure in the infrastructure construction market, the
Commission considers that the Review should examine the third of these matters,
with a view to recommending measures to improve access to Commonwealth-
funded projects for firms not presently operating in Australia.

DRAFT RECOMMENDATION 14.1

The current Review of the Australian Government Building and Construction
OHS Accreditation Scheme should examine options such as ‘recognition’ and
‘provisional accreditation’, with a view fo the implementation of measures (o
improve access to Commonwealth-funded projects for firms not presently
operating in Australia.

It is less clear cut whether, and by what means, the first and second points above
should be examined at this time. These points go to the costs and benefits of
retaining the FSC scheme. As noted, the Australian Government is currently
committed to its retention, and the present departmental Review is focused on
making changes within the current scheme’s broad settings.

Examining the merits of the scheme, and of alternatives to it, would be a different
analytical challenge and might best be undertaken in a transparent review process
that is independent of the agency that oversees the scheme. One option would be to
first await the report of the current Review and then allow the FSC scheme, with
any improvements made in response to the Review’s recommendations, to operate
for a period. This would enable current processes to take effect and potentially
provide a better basis for any subsequent assessment of the benefits and costs of the
scheme, and how they compare to other options. Alternatively, were it decided that
the scheme’s compliance costs are unduly high and unlikely to be significantly
reduced by implementing the Review’s recommendations, there would be a case for a
more immediate assessment of the merits of maintaining the separate Commonwealth
scheme.
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